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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 
 

 

CRIMINAL APPEAL  NO. 3 (S-1) OF 2018 

  

1. Md. Amir Hussain, 
S/O late Abdul Kadir 
Village – Bongal gaon 
PS – Missamari 
Dist. Sonitpur (Assam) 
 

2. Md. Ahmed Ali 
S/O Late Babar Ali 
Village – Thekerajuli 
PS – Missamari, 
Dist. Sonitpur (Assam)……………………………… Appellants. 
 
    - Versus – 
1. State of Assam 
2. Md. Siraj Ahmed, 
    S/O Late Salam Ahmed 
    village  - Thekerajuli 
PS – Missamari, 
Dist. Sonitpur (Assam)……………………..   Respondents. 
 

  

A P P E A R A N C E 

For the Appellants : Imtiaj Ansari, Advocate.  

 

For the State  :  Sri M.C. Baruah,  P.P. 

    

Date of Argument : 07-05-2018.    

 

Date of Judgment : 09-05-2018.                               
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J U D G M E N T 

1.  This appeal is directed against the Judgment and Order dated 30-12-

2017 passed by Ld. Judicial Magistrate, 1st class, Sonitpur, Tezpur in G.R 

case No.1432/15 (Missamari PS Case No. 42/2015) U/s. 341/352/506/34 of 

IPC whereby Ld. Court convicting and sentencing the accuseds/appellants to 

under-go Simple Imprisonment for one month for the offence U/s.341 of 

IPC, Simple Imprisonment for one month for the offence U/s.352 of IPC   

and Simple Imprisonment for 3 (three) months and a fine of Rs. 3000/- 

(three thousand only) each for the offence U/s.506 of IPC in default to 

undergo Simple Imprisonment for one month. It is also directed that all the 

sentences shall run concurrently in connection with the said GR Case.  

2.      The prosecution case according to the FIR, upon which the case is 

based, in brief, is that on 04-06-2015 at about 10.30 a.m. in the morning, 

the son of informant namely, Md. Siraj Ahmed, aged about 16 years, was 

going to his shop by riding his bicycle, at that time one motor cycle bearing 

Registration No. AS-12/B-6431 knocked his son from back side, as a result of 

which his son sustained grievous injuries and fell down on the ground. It 

was further stated that after the alleged incident, the accused persons in 

furtherance of their common intention had physically assaulted his son with 

blows, slaps and also stabbed the victim with legs and threatened him with 

dire consequence. Hence, the complainant lodged the ejahar.  

3.  After completion of investigation, the O/C, Missamari PS filed charge 

sheet against accused persons namely, Md. Amir Hussain and Md. Ahmed Ali  

U/s. 341/352/506/34 of the IPC and on being appearance of the accused 

persons before the learned trial court, Ld. Trial Court after hearing both the 

sides framed charge U/s. 341/352/506/34 of the IPC. Particulars of the 

charges read over and explained to the accused persons to which they 

pleaded not guilty and claimed to be tried.   

4.  To substantiate the case, prosecution examined as many as five 

numbers of prosecution witnesses. One Court Wintess i.e. the victim of this 

case also examined as CW 1.  After closure of the prosecution evidence 

statement of defence of the accused persons was recorded u/s 313 Cr.P.C. 

where they pleaded total denial and chose not to adduce any defence 

evidence.  
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5. After hearing argument put forwarded by the ld. respective counsel 

of both the sides, Ld. Trial Court convicted the accused persons/appellants 

Md. Amir Hussain and Md Ahmed Ali u/s 341/352/506/34 of the IPC by 

sentencing Simple Imprisonment for one month for the offence U/s.341 of 

IPC, Simple Imprisonment for one month for the offence U/s.352 of IPC   

and Simple Imprisonment for 3 (three) months and a fine of Rs. 3000/- 

(three thousand only) each for the offence U/s.506 of IPC in default to 

undergo Simple Imprisonment for one month. 

6.    Being aggrieved by aforesaid order and Judgment, the appellants 

preferred this appeal on the following grounds including the other grounds :  

i) Learned trial court has gravely erred in law as well as in fact 

while passing the Judgment and Order of conviction dated 

30/12/2017 and as such the same is liable to be set aside.  

ii) Learned trial court has totally failed to appreciate the 

evidence on record and has relied more upon surmises and 

conjectures than in principle of law, while arriving at the 

decision of guilt of the accused persons/appellants u/s 

341/352/506/34 of the IPC.    

iii) Learned trial court totally failed to analyze the evidence on 

record which is in no way established any reliable and 

trustworthy link between the accused persons and their 

involvement in the alleged offence.  

iv) The prosecution has failed to prove the offence u/s 

341/352/506/34 of the IPC against the accused by adducing 

reliable, cogent and legal proof legally necessary to prove 

such an offence. But this aspect of the case is totally ignored 

and over looked by the learned trial court. Therefore, the 

decision arrived by the trial court is based only on surmises 

and conjectures and as such the Judgment and order passed 

on the basis of the uncorroborated testimony of the 

witnesses are liable to be set aside.  

v) The learned trial court passed the impugned Judgment 

basing in the statement u/s 161 Cr.P.C. which is quite 

contrary to law and against the evidence. The learned trial 
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court in the judgment also stated about the corroboration of 

statement recorded u/s 161 Cr.P.C. and u/s 164 Cr.P.C, but 

no statement whatsoever u/s 164 Cr.P.C. was recorded in the 

above noted case, so the question of corroboration u/s 161 

Cr.P.C. and 161 Cr.P.C does not arise at all.  

vi) Learned trial court placed undue reliance on the prosecution 

witnesses i.e. PW 1 Salam Ahmed, the informant, PW 2 

Rupak Ghosh, neighbor of the informant, PW 3 Ajija Begum, 

the sister of the informant, PW 4, Md. Jafar Ansari and CW 1 

– Siraj Ahmed, the so-called victim. The aforesaid PWs 1 to 4 

are not eye witnesses but the evidence of CW 1 is contrary 

with the evidence of victim about the date of incident as this 

witness had stated in his examination-in-chief that the 

occurrence took place on 04-07-2015 but contrary to that the 

other witnesses had stated that the occurrence took place on 

04-06-2015, but contrary to that the other witnesses had 

stated that the occurrence took place on 04-06-2015 which 

was about one month back. But this vital point was ignored 

and overlooked by the learned trial court while passing the 

Judgment and order against the accused persons. The said 

CW 1 in his evidence has not stated about the presence of 

the PW 1 to 3 at the time of alleged incident, rather this 

witness stated that PW 1 & 3 had come after the incident and 

took him to the police station. PW 4 in his evid3ence stated 

completely a different version about the incident which were 

not stated by the other witnesses and has not corroborated 

the other witness in any manner, hence the said witnesses 

cannot be believed. PW 1 in his evidence stated that his son 

Siraj Ahmed CW 1 sustained injuries and he took his son 

immediately after the incident to the police station and there-

from took him for medical examination. But on that day, the 

said witness neither lodge any FIR before the police 

regarding the alleged incident nor the Medical Officer found 

any injury on the so-called victim on examination. The said 
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witness in his evidence stated that he lodged the FIR after 5 

days of the alleged incident. That as the Medical Officer did 

not find any injury on the so-called victim so he was not 

examined by the prosecution during trial which was 

corroborated by the I.O. in his evidence. But these vital 

points were ignored and overlooked by the learned trial court 

while passing the Judgment and order against the accused 

persons.  

vii) The learned trial court while recording the evidence of I.O. 

had wrongly recorded the contradiction portions of the 

witnesses confronted by the defence during cross-

examination as if the witnesses made statement before the 

I.O. in the same way as stated before the court during 

recording their evidence. But on perusal of the statement 

recorded u/s 161 Cr.P.C. of the witnesses it is found that the 

contradiction portions of the witnesses were not there in the 

statement recorded u/s 161 Cr.P.C. by the I.O. during 

investigation, which caused great prejudice to the accused 

persons. Hence, the judgment and order passed on the basis 

of such wrongly recording of evidence on the part of the 

learned trial court is erred in law and hence liable to be set 

aside. 

viii)  The FIR filed after five days of the alleged incident without 

any explanation implicating and roping six accused persons 

namely, Amir Hussain, Guljar Hussain, Ahmed Ali, Md. Ali, 

Md. Nased Ali and Babar Ali but the I.O. filed chargesheet 

against the present accused persons with a prayer to exempt 

the other accused persons as no evidence found against 

them, which shows that the informant falsely roping the 

innocent person in a false case. But the learned trial court 

totally ignored and overlooked the said aspect of the case 

and most illegally passed the impugned Judgment and order 

of conviction against the accused persons. As such, the 
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Judgment and order passed is erred in law and hence liable 

to be set aside.           

 

7.   I have also heard argument put forwarded by ld. counsel of both 

sides. 

Decision and reasons and reasons for decision: 

   

8. Learned counsel for the appellants submitted that the Ld. Trial Court 

without properly considering the evidence on record whimsically convicted 

the accused persons. Firstly, learned trial court held in the Judgment that 

PW 1,2 and 3 all are eye witnesses to the occurrence but the victim CW 1 

nowhere stated that the incident witnessed by said PW 1,2 and 3. Besides 

that, learned trial court holding Judgment that the statements of the 

witnesses are corroborated u/s 161 Cr.P.C. with the statement u/s 164 

Cr.P.C. but there is no statement u/s 164 Cr.P.C. of any of the witnesses. 

Besides that, the victim CW 1 stated that the incident took place on 04-07-

2015 while he was called by the court but in fact the incident took place on 

04-06-2015 according to prosecution story. Therefore, the victim himself 

stated a different story. Therefore, the victim himself stated a different 

story. On the other hand, according to the informant immediately, after the 

incident he has been to police station but without filing any ejahar, he has 

lodged the ejahar on 09-06-2015 i.e. after 5 days, that too without any 

explanation. Hence, praying to acquit the appellants.  

  To fortify the argument, learned counsel for the appellants cited a 

case law, viz, Bimal Ch. Sarkar Vs. State of Tripura reported in (2010) 

4 Gauhati Law Reports 567.         

9. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has rightly convicted the accused persons on 

the basis of evidence available on record, therefore, it requires to be upheld. 

10. Keeping in mind the rival submissions advanced by learned counsel 

of both the parties, I am going to dispose of the case as follows. 

11. Since the learned counsel for the appellants strenuously argued 

before me that the learned trial court has passed the order without properly 

perusing the statement of witnesses, therefore, I think that it would be 
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justified if I recapitulate the evidence tendered by prosecution witnesses 

before the learned trial court.   

12. PW 1 who is the complainant of this case, stated that he knows the 

accused persons standing in the cock. The incident took place on 04-06-

2015 at about 10.30 a.m. on a road near his house. The accused persons 

along with one Guljar Hussain came outside his house and started to shout 

and threatened him to come out. Initially, he did not come out of his house. 

Then the accused persons went away and they reached almost one house 

away from his house. He then went outside his house and thereafter his son 

Siraj Ahmed came out from the back door of their house and went towards 

the road. Then all of a sudden accused Amir Hussain chased his son in his 

bike and knocked down the cycle of his son near the house of Chandan 

Ghosh as a result of which her son fell down and sustained injuries. The 

accused Amir Hussain then gave blows and slaps to his injured son and also 

torn his shirt. Accused Ahmad Ali then came in a bike and told the accused 

Amir Hussain to flee from the scene. Then accused Amir Hussain went to the 

house of Jamiruddin and parked his bike there. Then the said accused Amir 

Hussain picked up a iron rod and again went near his son and kept roaming 

near the place of occurrence threatening that he will kill his son and then go 

to jail. Thereafter, he filed the ejahar Ext.1.    

13. PW 2 Sri Rupak Ghosh, stated that he knows both the informant and 

accused and the incident took place at about 10.30 a.m. of 04-06-2015. 

While coming back to his house after mending his cycle, he saw Siraj Ahmed 

was coming out of their house. After seeing him, he stopped. He told him to 

drop him in his cycle but since his tire was having less air, he told him to 

walk and come. Thereafter, when Siraj reached near their house the accused 

Amir Hussain came in a bike and knocked him down. Then the accused 

person Amir Hussain gave two three slaps to Siraj and when hue and cry 

arose, accused Amir Hussain went away.     

14. PW 3 Ajija Begum, stated that the incident took place on 04-06-2015 

at about 10.30 a.m. near the house of the informant. While Siraj Hussain 

was coming outside of their house and going towards the road, then 

accused Amir Hussain came in a bike and knocked down Siraj with his bike 

and Siraj then fell down from his cycle. He was then behind Siraj. Then 
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accused Amir Hussain caught hold of Sioraj and give him 2-3 blows and torn 

the clothes of Siraj.    

15. Court Witness 1 Md. Siraj Ahmed stated that he knows the accused 

standing in the dock. On 04-07-2015 in between 10-10.30 AM, accused Amir 

Hussain and Guljar Hussain was shouting infront of their house and 

threatening to assault his father. Thereafter, accused Amir Hussain was 

standing infront of the house of accused Ahmed Ali. In the mean time while 

he was going in his cycle to nearby shop, accused Amir Hussain knocked him 

down by his bike in his cycle as a result of which he fell down, thereafter 

accused Amir Hussain lifted him up and gave blows in his face, ears and 

chest and also torn his clothes. Then Ahmed Ali came and send back 

accused Amir Hussain. Thereafter, his father came along with his parental 

aunts and took him to the police station.    

16.     PW 4 Md. Jafar Ansari stated that the incident took place 1- ½ years 

back when he was coming home he saw lot of people had gathered in the 

Thekerajuli Tiniali rest house. When he reached near the crowd, he saw 

Ahmed Ali was carrying a stick and Amir Hussain was carrying an iron rod. 

One Guljar Hussain was carrying an iron rod. He heard from the accused 

persons that they were planning to assault Salam and then go to the police 

station.     

17.  PW 5 Sri Paban Kr. Sut, the I.O. of this case, has stated that on 09-

06-2015 a written ejahar was lodged by one Salam Ahmed before the O/C 

Missamari PS SI Nurul Hussain. Accordingly, the same was registered as 

Missamari pS Case No. 42/15 u/s 279/337/325/506 read with section 34 of 

the IPC and entrusted him with the preliminary investigation of the case. 

Then he visited the place of occurrence, prepared the sketch map and 

recorded the statement of the witnesses. Thereafter, sent the injured for 

medical examination. On 10-06-15 he arrested the accused persons and 

allowed them to go on bail since the offences are bailable in nature. After 

completion of preliminary investigation, he handed over the case diary to 

Jyotish Gowari who submitted chargesheet against the accused persons 

namely, Md. Amir Hussain and Ahmed Ali u/s. 341/352/506 read with section 

34 of the IPC. Ext. 2 is the Medico Legal Report which he has collected from 
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the hospital. Ext. 3 is the chargesheet and Ext. 3(1) is the signature of SI 

Jyotish Gowari which he knows.         

18.  Here in this case as it appears that the learned trial court has 

convicted the accused/appellants Amir Hussain and Ahmed Ali u/s 

341/352/506/34 of the IPC.   

19. To prove the charge u/s 341 of the IPC prosecution must prove :  

 “(1) accused obstructed a person ; 

 (2)  He did it voluntarily ; 

(3) It prevented such person from proceeding in certain 

direction in which he had the right to proceed.   

20. Similarly, To prove the charge u/s 352 of the IPC prosecution must 

prove :  

“(1) Accused made a gesture or preparation to use criminal 

force; 

(2) He knew that it was likely that such gesture or 

preparation to use criminal force would cause apprehension 

that criminal force would be used by him against the victim  

(3) There was no grave or sudden provocation from the side 

of the victim.    

21. Similarly, to prove the charge u/s 506 of the IPC, the prosecution 

must prove that : 

“(i)  that the accused threatened some person. 
  

 (ii)  that such threat consisted of some injury to his person, 
reputation or property ; or to the person, reputation or 
property of someone in whom he was interested.  
(iii) that he did so with intent to cause alarm to that person ; 
or to cause that person to do any act which he was not legally 
bound to do, or omit to do any act which he was legally 
entitled to do as a means of avoiding the execution of such 
threat.  

 22. Here in this case, CW 1 Siraj Ahmed himself present in the incident 

and he himself sustained injury in the assault of accused Amir Hussain as he 

was knocked by his bike in his cycle as a result he sustained injury. As stated 

above though the victim and other witnesses duly cross-examined the 

evidence as to he has been knocked down by bike in his cycle as a result, he 

sustained injury is remained same. Besides that here in this case PW 1 and 2 

had also seen the incident that accused Amir Hussain knocked the cycle of 

Siraj Ahmed with his bike causing him injury.  
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23. The learned trial court convicted the accused persons u/s 

341/352/506/34 of the IPC but at the relevant time there is no such 

evidence to implicate the accused Ahmed Ali in assaulting the victim by 

wrongfully restrained him neither there is any evidence that at the relevant 

time said Md. Ahmed Ali in furtherance of common intention with accused 

Amir Hussain caused the aforesaid incident. Therefore, there is no any 

materials appeared against the accused Md. Ahmed Ali.  

24. Learned counsel for the appellants submitted that in the statement of 

victim CW 1 it is stated that the incident took place on 04-07-15 but all the 

witnesses including the complainant stated that the incident took place on 

04-06-15. CW 1 is the most vital witness. He was summoned as CW, 

therefore, it would not be expected from the mouth of the victim about the 

wrong date of incident. Besides that, as strenuously argued by learned 

counsel for the appellants that according to the FIR, the incident took place 

on 04-06-15 but the ejahar was filed on 09-06-15. It is a fact that there was 

no explanation in the ejahar for lodging the same in late. That apart, the 

complainant has also failed to explain in the ejahar why he filed the ejahar 

after 5 days of the incident. Besides, according to the I.O. the distance 

between place of occurrence and Missamari PS is almost 3/ 4 km. He has 

not examined Siraj Ahmed who is the injured in this case. Non-examination 

of the victim by the I.O is also cast doubt to the occurrence. It is not a fact 

that the victim sustained such a grievous injury where he had to taken 

treatment outside of Sonitpur district so it may be difficult to I.O. to record 

the statement. Besides, the I.O. himself admitted that the incident took 

place on 04-06-15 and the informant came to the police station but he had 

not given any written or oral information regarding the alleged incident. He 

has not registered any GDE No. while he has sent the victim for medical 

examination. The victim was escorted by UBC Bijit Das of the said Police 

station that means the victim was sent for treatment only after filing of the 

ejahar i.e. on 09-04-15.Besides that, there is a clear evidence of prosecution 

witnesses that in between the accused and the family of the complainant 

there are many criminal as well as civil case pending. From all these aspects, 

as mentioned above, the defence of false allegation cannot be ruled out.  
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25. To sum up the discussions above, it appears that the prosecution has 

ably failed to prove that at the relevant time accused Amir Hussain 

wrongfully restrained and assaulted the victim along with other accused in 

furtherance of the common object. The bleak evidence adduced by 

prosecution cannot be warrant to sustain conviction of the accused as 

grounds mentioned herein before.  

26. Under such circumstances, the conviction and sentence passed by 

learned trial court vide order dated 30-12-2017 passed by learned trial court 

in GR case No. 1432/15 cannot be allowed to remain sustained, hence set 

aside.           

O   R   D   E   R 

27. In view of the discussions above, the appeal is allowed. The 

appellants/accused are acquitted from the charged sections. The judgment 

and order dated 30-12-2017 passed by learned trial court in GR case No. 

1432/15 is hereby set aside.  

 The bailers of the accused persons are hereby discharged.    

28. Send back the case record of GR case No. 1432/15 along with a copy 

of Judgment to the learned trial court.   

Given under my Hand and Seal of this Court on this the 9th day of 

May, 2018. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
 

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


